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Southwestern Bell Telephone Company (SWBT), pursuant to Section 1.429 of the
rules' of the Federal Communications Commission (Commission), respectfully requests that the

Commission reconsider and revise its R&Q? as set forth below.

L THE R&O UNREASONABLY RESTRICTS THE MEANING OF “DEEMED LAWFUL”

The R&Q concludes that, because Section 204(a)(3) uses the phrase "deemed lawful," it must
be read to mean that a streamlined tariff that takes effect without prior suspension or investigation
is conclusively presumed to be reasonable and, thus, a lawful tariff during the period that the tariff
remains in effect. According to the R&Q, however, Section 204(a)(3) does not mean that the
Commission is precluded from finding, under Section 208, that a rate will be unlawful if a carrier
continues to charge it during a future period or from prescribing a reasonable rate as to the future
under Section 205.

SWBT respectfully requests that the Commission reconsider its interpretation of the
applicability of Section 208 to “deemed lawful” tariffs. The Commission should not generally allow

Section 208 complaints to be filed against streamlined tariffs.

'47 CF.R. Section 1.429.

? Implementation of Section 402(b)(1)(A) of the Telecommunications Act of 1996, CC
Docket No. 96-187, Report and Qrder (FCC 97-23) (released January 31, 1997) (R&Q).
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From the words used by the R&Q, streamlined tariffs that take effect are “conclusively
presumed to be reasonable.” If a tariff is conclusively presumed to be reasonable, a complainant
cannot ever meet its burden of proof® to show that the tariff rate is “in contravention to the provisions
[of the Communications Act.]”* Thus, Section 208 complaints should be prohibited in such cases.

Any other result makes the finding of lawfulness accorded by the statute a virtual nullity. A
conclusive presumption should give the carrier greater rights against those that wish to claim that a
rate is unlawful. Without an absolute bar to such complaints (or some other limitation which would
require the complainant to show that the Commission has somehow removed the “conclusive
presumption”) the filing carrier only obtains protection from retroactive damages under the
Commission’s interpretation. The Commission’s view is apparently that a rate can be “deemed
lawful” only until a complaint is filed, at which time the rate may lose that status pending the
completion of the complaint proceeding.

SWBT’s view does not preclude the Commission from acting under Section 205 to effectively
change the law that applies to a particular tariff rate.> Nor does it preclude complainants from filing
Section 208 complaints against a carrier for acts that allegedly violate the Communications Act other

than those where a carrier is merely applying a tariffed rate or practice. The statute does, however,

* “In a complaint proceeding, the burden or [sic] proving unreasonableness, as well as
damages, is borne by the complainant”. The Christie Bros. Fur Corp. v. New York Telephone
Company, File No. E-84-29, Memorandum Opinion and Order, 1985 FCC LEXIS 3496,
Released April 17, 1985, at para. 4. See also, e.g., Thornell Barnes Co., et al. v. Illinois Bell
Telephone Co., 1 FCC 2d 1247, 1264-67 (1965); Hughes Sports Network, Inc. v. AT&T, 25
FCC 2d 550, 553 (1970); Mocatta Metals Corp. v. ITT World Communications, Inc., 54 FCC 2d

104, 115 (1975).
*47U.S.C. § 208(a).

* See SWBT Comments, p. 4.
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provide carriers with streamlined tariffs a “safe harbor” in which they can operate without fear of

post-effective attack upon their rates or tariffs.

1. THE R&O PROCEDURES FOR THE PROTECTION OF CONFIDENTIAL DATA DO
NOT PROPERLY ADDRESS LEC CONCERNS.

A. The Standard Protective Order is Deficient.

The R&O finds that use of standard protective orders for purposes of streamlined LEC tariff
review will properly serve the dual purpose of permitting limited access to important information by
interested persons while protecting proprietary information from public disclosure. The R&O thus
issues a standard protective order for use in streamlined local exchange carrier (LEC) tariff filings.

The standard protective order, however, is deficient. It does not address all the concerns
raised by SWBT in Comments. It does not forbid the making of copies, or the possession of those
copies at the offices of the commenting party, even for information warranting the highest degree of
confidentiality. Also, it does not address the situation faced by SWBT in the past, and noted in
Comments, where SWBT’s vendors assert confidentiality rights over information required by the
Commission. Any standard protective order must address the need to protect the confidential
information of third party vendors.

As described below, the imposition of a deficient protective order unjustifiably limits the use
of the streamlined tariff procedures. If a protective order is to be imposed, it must allow for cases

where the disclosures granted by the R&Q’s protective order are further limited.

B. The R&O Unjustifiedly Restricts SWBT’s Rights to Protect Confidential Information.

Increasingly, the competitive marketplace dictates that cost information remain confidential.

Competitive pressures aside, as indicated above, SWBT does not necessarily have the ability to
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“agree” to any disclosure of certain materials since the agreements between SWBT and its vendors
may not, for example, permit disclosure of pricing information even under protective order.

Under the R&O, however, SWBT would effectively be precluded from the use of streamlined
procedures in any cases where SWBT cannot disclose the required confidential information. The
R&O thwarts the intent of both the Telecommunications Act of 1996 and the FOIA by apparently
requiring a waiver of some confidentiality rights in exchange for streamlined filing. Sufficient
protection of confidential information and streamlined tariff filings should not be made mutually
exclusive. Obviously, where competitive concerns are paramount, Congress could not have intended
to prevent a carrier from using the streamlined procedures. The Commission should make protective
orders unnecessary for the reasons described in SWBT’s Comments by eliminating cost support
requirements.® At a minimum, the Commission must adopt procedures that allow LECs to file
streamlined tariff changes without requiring them to compromise complete confidentiality of their

sensitive information.

NI, THE R&O UNREASONABLY LIMITS HOW THE STATUTE APPLIES TO ANNUAL
FILINGS.

The R&O continues to require price cap LECs to file the tariff review plan (TRP) for their
annual access filing, 90 days prior to July 1 of each year.” SWBT respectfully requests that the

Commission reconsider its interpretation of the statute to annual filings.

® See also SBC’s Comments in GC Docket No. 96-55.

7 R&QO, para. 102.
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The R&O attempts to justify its conclusion by stating that rate information need not be
included in the TRP. The R&Q also states that: “any notice period less than 90 days would be
inadequate to allow interested parties to review these filings carefully.”

The deletion of “rate information” and the alleged need for “interested parties to review these
filings”does not justify modifying the intent of the statute. In fact, deletion of the rate information
obviates the Commission’s stated purpose for the TRP: “LECs are required to file summary material,
known as tariff review plans (TRPs), to support the revisions to rates in the annual access tariffs.”
and; “the chief purposes of TRPs are to: . . . (iii) verify that the proposed rates are within the
established price caps.”"

Early filing of TRPs, even absent rate information, will result in early notification of the rate
reductions that will subsequently be required when the proposed price cap indices are less than the
current actual price indices. The Commission should reconsider this decision as this “early
notification” unlawfully dilutes the intent of the statute."'

The Conference Report plainly states that subsection (b) “addresses regulatory relief that
streamlines the procedures for revision . . . of charges, classifications and practices . . . .” This intent
is not fulfilled if the same amount of TRP information is required to be filed in total, and if most of

that information is still required to be filed on the same notice as before the change in the statute.

* R&O, para. 102.
> R&O, para. 96.

'Y R&O0O, para. 101.

' In comparison, non-price cap LECs’ TRPs generally require much greater analysis since
they include detailed cost and demand projections. The R&QO, however, allowed these TRPs to
be filed concurrent with the annual filings of these companies.
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Instead, less information should be required, and none of it should be submitted until the rest of the

filing is made.
IV. CONCLUSION

For the foregoing reasons, SWBT respectfully requests that the Commission reconsider and

revise its R&O as described above,
Respectfully submitted,

SOUTHWESTERN BELL TELEPHONE COMPANY

\}
By

Robert M. Lynch 14
Durward D. Dupre
Thomas A. Pajda

J. Paul Walters, Jr.

Attorneys for
Southwestern Bell Telephone Company

One Bell Center, Room 3520
St. Louis, Missouri 63101
(314) 235-2507

March 10, 1997



Certificate of Service

I, Elaine Temper, hereby certify that Southwestern
Bell Telephone Company's PFR of the Report and Order on
Streamlining Tariff Filings on Docket No. 96-187 has been

served this 10th day of March, 1997 to the Parties of Record.

Elaine Temper

March 10, 1997



JERRY MCKOY

COMMON CARRIER BUREAU

FEDERAL COMMUNICATIONS COMMISSION
1919 M STREET NW, ROOM 518
WASHINGTON DC 20554

CINCINNATI BELL TELEPHONE COMPANY
CHRISTOPHER J. WILSON

JACK B. HARRISON

FROST & JACOBS

2500 PNC CENTER

201 EAST FIFTH STREET

CINCINNATI OHIO 45202

UNITED STATES TELEPHONE ASSOCIATION
MARY MCDERMOTT

LINDA KENT

CHARLES D. COSSON

KEITH TOWNSEND

1401 H STREET NW SUITE 600
WASHINGTON DC 20005

MICHAEL YOURSHAW
WILEY, REIN & FIELDING
1776 K STREET NW
WASHINGTON DC 20006

U S WEST INC
ROBERT B MCKENNA

COLEEN M EGAN HELMREICH
SUITE 700

1020 19TH STREET NW
WASHINGTON DC 20036

INTERNATIONAL TRANSCRIPTION SERVICE INC

2100 M STREET N W SUITE 140
WASHINGTON DC 20037

CINCINNATI BELL TELEPHONE COMPANY
THOMAS E. TAYLOR

SR. VICE PRESIDENT-GENERAL COUNSEL
201 EAST FOURTH STREET 6TH FLOOR
CINCINNATI OHIO 45202

GTE SERVICE CORPORATION
GAIL L POLIVY

1850 M STREET NW

SUITE 1200

WASHINGTON DC 20036

MARLIN D ARD

LUCILLE M MATES

JEFFREY B THOMAS

ATTORNEYS FOR PACIFIC TELES!IS GROUP
140 NEW MONTGOMERY STREET RM 1529
SAN FRANCISCO CALIFORNIA 94105

NATIONAL EXCHANGE CARRIER
ASSOCIATION INC

100 SOUTH JEFFERSON ROAD

WHIPPANY NJ 07981



CHARLENE VANLIER
CAPITAL CITIES/ABC INC
21 DUPONT CIRCLE

6TH FLOOR
WASHINGTON DC 20036

RANDOLPH J. MAY

TIMOTHY J COONEY

SUTHERLAND ASBILL & BRENNAN LLP
1275 PENNSYLVANIA AVENUE NW
WASHINGTON DC 20004-2404

BERTRAM W CARP

TURNER BROADCASTING SYSTEM INC
SUITE 956

820 FIRST STREET NE

WASHINGTON DC 20002

THE NYNEX TELEPHONE COMPANIES
JOSEPH DI BELLA

1300 | STREET NW SUITE 400 WEST
WASHINGTON DC 20005

BELLSOUTH CORPORATION

BELLSOUTH TELECOMMUNICATIONS INC
M ROBERT SUTHERLAND

RICHARD M SBARATTA

SUITE 1700

1155 PEACHTREE STREET NE

ATLANTA GA 30309-3610

DIANE ZIPURSKY

NATIONAL BROADCASTING COMPANY INC
11TH FLOOR

1299 PENNSYLVANIA AVENUE NW
WASHINGTON DC 20004

MARK W JOHNSON

CBS INC

SUITE 1000

ONE FARRAGUT SQUARE SOUTH
WASHINGTON DC 20006

ALAN BUZACOTT

MCI TELECOMMUNICATIONS CORP
1801 PENNSYLVANIA AVE NW
WASHINGTON DC 20006

BELL ATLANTIC TELEPHONE COMPANIES
EDWARD D YOUNG 1lI

MICHAEL E GLOVER

EDWARD SHAKIN

1320 NORTH COURT HOUSE ROAD
EIGHTH FLOOR

ARLINGTON VA 22201

ANDREW D LIPMAN

RUSSELL M BLAU

SWIDLER & BERLIN CHARTERED
ATTORNEYS FOR

MCLEOD TELEMANAGEMENT INC
3000 K STREET NW SUITE 300
WASHINGTON DC 20007



MICHAEL J SHORTLEY il

ATTORNEY FOR FRONTIER CORPORATION
180 SOUTH CLINTON AVENUE
ROCHESTER NY 14646

SPRINT CORPORATION
JAY C KEITHLEY

LEON M KESTENBAUM
MICHAEL FINGERHUT
1850 M STREET NW
SUITE 1100
WASHINGTON DC 20036

AT&T CORPORATION

MARK C ROSENBLUM

PETER H JACOBY

JAMES H BOLIN JR

ROOM 3245H1

295 NORTH MAPLE AVENUE
BASKING RIDGE NJ 07920

JAMES S BLASZAK

ALEXANDRA M FIELD

AD HOC TELECOMMUNICATIONS USERS
COMMITTEE

LEVINE BLASZAK BLOCK & BOOTHBY
1300 CONNECTICUT AVE NW STE 500
WASHINGTON DC 20036-1703

CHARLES H HELEIN

HELEIN & ASSOCIATES PC

COUNSEL FOR AMERICA’'S CARRIERS
TELECOMMUNICATIONS ASSOCIATION
8180 GREENSBORO DR STE 700
MCLEAN VA 22012

NATIONAL EXCHANGE CARRIER
ASSOCIATION INC

JOANNE SALVATORE BOCHIS

100 SOUTH JEFFERSON ROAD

WHIPPANY NJ 07981

SPRINT CORPORATION
CRAIG T SMITH

SPRINT CORPORATION

P O BOX 11315

KANSAS CITY MO 64112

GENERAL SERVICES ADMINISTRATION
EMILY C HEWITT

VINCENT L CRIVELLA

MICHAEL J ETTNER

JODY B BURTON

18TH & F STREETS NW ROOM 4002
WASHINGTON DC 20405

CAROLYN C HILL

ALLTEL

655 15TH ST NW STE 220
WASHINGTON DC 20005

GARY L PHILLIPS

AMERITECH

1401 H STREET NW STE 1020
WASHINGTON DC 20005



EMILY M WILLIAMS

ASSOCIATION FOR LOCAL
TELECOMMUNICATIONS SERVICES
1200 19TH ST NW

WASHINGTON DC 20036

DANNY E ADAMS

KELLYE DRYE & WARREN LLP
1200 NINETEENTH ST NW STE 500
WASHINGTON DC 20036

CHARLES C HUNTER

CATHERINE M HANNAN

COUNSEL FOR TELECOMMUNICATIONS
RESELLERS ASSOCIATION

HUNTER & MOW PC

1620 | STREET NW STE 701
WASHINGTON DC 20006

CATHERINE WANG

SWIDLER & BERLIN CHARTERED
KMC TELECOM INC

3000 K STREET NW SUITE 300
WASHINGTON DC 20007

ANDREW D LIPMAN

SWIDLER & BERLIN

COUNSEL FOR

COMMUNICATIONS IMAGE TECHNOLOGIES
3000 K STREET NW STE 300
WASHINGTON DC 20007

ANDREW D LIPMAN

TAMAR E HAVERTY

SWIDLER & BERLIN CHARTERED
COUNSEL FOR MFS

3000 K STREET NW STE 300
WASHINGTON DC 20007

MITCHELL F BRECHER
FLEISCHMAN AND WALSH LLP
COUNSEL FOR TIME WARNER
COMMUNICATIONS HOLDINGS INC
1400 SIXTEENTH ST NW
WASHINGTON DC 20036

NATIONAL TELEPHONE COOPERATIVE
ASSOCIATION

DAVID COSSON

ATTORNEY

2626 PENNSYLVANIA AVENUE NW

WASHINGTON DC 20037



